




















Frequently Asked Questions:

FAQ 4.04.6: How to Save Money on a Property Inspection

Note: This document is intended to be read in conjunction with our other FAQs in
the 4.04 series on property inspections, only some of which are available as
www. CASpinspections.com.

Property inspections for disabled accessibility can cost hundreds, or even thousands of
dollars. Paying more does not necessarily result in better value, but the experience,
integrity and qualifications of the inspector are important (i.e., not all inspectors are
alike).

While California has finally certified a group of inspectors and it would be difficuit to
justify using an inspector who is not CASp-certified (because of the important statutory
protections such certification provides), CASp inspectors are not State employees and
prices and experience vary greatly. We suggest calling a number of inspectors in your
area and comparing rates, experience and availability; check with attorneys who
regularly handle ADA/access lawsuits to learn about CASp inspectors they have
retained for satisfied clients. If an inspector is recommended by a referral source, the
potential for overall satisfaction and reduced expense is increased.

The most expensive way to get your property inspected is to set an appointment with an
inspector to make a special trip to review your location at a particular time: the following
are some suggestions of things we've seen defendants do to dramatically reduce the
cost of their inspections:

1. Negotiate for a number of properties at the same time: If you can get a

number of different businesses in your area to retain the same inspector, you
may be able to negotiate a significantly lower the cost per property. We have
seen significant discounts for as few as three businesses; few inspectors will feel
comfortable inspecting more than 10 properties in a day, so you do not need
many businesses to participate for substantial savings.

Sometimes a Chamber of Commerce or business league can get an inspector to
offer a reduced rate for their members. If you own multiple properties, consider
having them all inspected at once. If you can pool with neighboring businesses,
the price can drop substantially. While you have only limited ability to reduce the
amount of time the inspector spends at your location (as discussed below), you
can dramatically reduce the driving expense by sharing it with others nearby.
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This also helps accelerate the accessibility in your community and reduce the
. risk of lawsuits, as word spreads to help others avoid these claims.

2. Allow flexibility on the inspection date: The most costly arrangement is to

have an inspector make a special trip to your property. Some businesses have
saved considerably by advising the inspector that they are in a particular area

and asking the inspector to come by when they already have other plans to be
nearby.

3. Make as many accessibility improvements as you feel comfortable makin
before the inspection’: The inspector will need to document every condition at
your property which differs from established standards: but does it really help
you to have a long list in circulation of conditions you will only change very soon,
especially if you are ever sued in the future? Many think it makes more sense
(and can also save money) to obtain informal guidance from an inspector or
other source to make as many changes as possible, so that when the inspector
finally prepares a report, it will identify as few issues as possible. Obviously, this
requires much less documentation (and effort) by the inspector and produces a
much more valuable result— ideally, an “all clear” confirmation, which can be
valuable in litigation, financing, leasing and sale of the property. A list
documenting improper conditions in a particular year could “haunt’ you in the
future.

‘ 4. Get an estimate in advance; beware of hourly arrangements: Many

inspectors will offer a flat rate, based on the number of square feet at a business:
others work hourly and will not limit expense. Generally, many inspectors accept
that there will simply be a certain amount of work for a property of a particular
size.

If you can't find an inspector who works at a flat rate, considering requesting a
firm, written quotation in advance; if more money is later sought, ask what
changed at the property from the condition at the time of the estimate.
Generally, an experienced professional is in the best position to evaluate the
amount of work involved in a project; unfortunately, some think an estimate is
little more than a figure to induce a prospective customer, which can be
exceeded for any of a pre-arranged set of excuses.

Make sure the inspector understands that you are relying on the estimated
amount and if a higher amount were estimated, you would consider other
providers. If nothing has changed at your business since the estimate and you
are asked to pay substantially more than the estimate, ask the inspector to
provide the names of at least ten (10) satisfied clients who were never asked to
pay any more than the original estimate amount; assistance may be available in
cases where an inspector makes a consistent business practice of exceeding
written estimates.

' Consult a qualified attorney highly experience in ADA/access litigation before making any access changes at your location
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‘ 5,

Consider a pre-inspection: Another good reason to have the inspector visit the
property informally before preparing the report is that many business and
property owners (and, remarkably, a large number of contractors in the business
of making accessibility renovations) make the changes improperly. Often,
inspectors give clients a list of suggested changes, which are made incorrectly
and never re-checked, so the business remains a “sitting duck” for further claims.
By having a “pre-inspection” the inspector can alert you to conditions which
would prevent an “all clear” report and potentially save you money in a number of
different ways.

Apportion costs between landlords and tenants: We have seen single-tenant
inspections run several thousand dollars, but when the tenants and landlord at a
multi-tenant property divide and apportion the expense, the cost per-person can
be as little as a few hundred dollars. A common rationale is that the property
owner pays for inspection of all conditions which existed before the tenants
occupied the property and the tenant(s) pay for the inspection of all items they
have brought in or changed. Another is that all participants review online
information about accessibility and make as many changes before the inspection
as possible, then they divide the total expense according to the number of
problematic conditions identified in the inspection, based on the responsibility for
making the changes (i.e., each participant pays for the conditions they did not fix,
divided by the total cost of the report).

‘ 7. Learn as much as you can about accessibility issues before the inspector

arrives: Inspectors tell us that one of the largest uses of their time (and therefore
a considerable portion of their expense) involves explaining relatively basic
accessibility concepts to clients or discussing some of the abuses of private
access lawsuits. Do you really want to pay an inspector to educate you about
issues you can learn about for free on websites like www.ADA.gov and
www.ADAabuse.com?

If you review the standards in advance of the inspection, then you may only have
one or two questions most inspectors will be more than happy to answer. As
California initially only certified about two dozen inspectors, you should assume
that each will have a very full schedule and may not find a discussion of the
basics as fascinating as someone discovering them for the first time.

Recall that many of these standards arose in 1992 and before; while many
business and property owners scrambled to make changes, others ignored the
requirement completely. The inspector is not the only source for good
information about accessibility and the amount of time you take having him/her
explain things you can learn elsewhere could either increase your bill or reduce
the inspector’s time available to help others.
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. 8. Try not to distract or slow down the inspector: One inspector told us he had

to bring his wife on assignments because the clients would spend so much time
talking that he could not concentrate on taking measurements and making notes,
so he would have his wife keep the clients occupied so he could get his work
done. We have often preferred to inspect properties late at night (i.e., without
others around) because an entire inspection can take as little as 20 minutes,
while a meeting during business hours, with landlord, tenant, staff and curious
customers, can take several hours.

9. Address the cost of follow-up visits in advance: Some inspectors who bill
hourly have claimed it was necessary to return to a property as many as three
times, and the client was billed for each trip. An experienced inspector should be
able to take enough photographs and measurements to complete the report on a
single visit; ask the inspector if you will be charged for any visit made after the
first.

10.Always retain _any inspector through your lawyer: Unless you want your
inspector to be called as a witness against you if you are ever sued, you should
be sure a lawyer representing you retains the inspector and the report is
addressed and sent to the lawyer first (these are commonly sent by email, and
can therefore be forwarded almost instantly). Many lawyers will arrange this for
their existing clients at no charge. But how could this save you money? First of
all, if an inspection report is used against you in a current or future lawsuit, a
plaintiff might be more able to substantiate costlier allegations of intentional
‘ discrimination. Secondly, you may not need to make every change identified in
the report— over the years, we have seen tenants misread their leases and
make improvements which were either not required or were the obligation of the
property owner, etc. In other cases, costly changes were made to meet the “new
construction” standard when the much lower “readily achievable” standard would
have been sufficient.

In general, an access inspector will simply identify property conditions which
differ from established standards, but the decision of which changes should
actually be made at a property, by whom, and when, involves legal and financial
advice few inspectors may be qualified to provide. Significant tax credits may be
available, and renovations which are unaffordable may be spread over a
reasonable period of time.

Nothing in this FAQ is intended, nor may be relied upon, as legal or tax advice, for your
particular situation. Readers are advised to consult an attorney highly experience in
ADA/access litigation in California for all matters of legal significance.

IRS Circular 230 Notice: Applicable U.S. Treasury Regulations require that we inform you that
any Federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties
under the Internal Revenue Code or (ii) promoting, marketing or recommending to another
party any transaction or matter addressed herein.
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Americans with Disabilities Act Compliance Consultants
How to Avoid the Snake Oil Salesmen

Randy G. Wagoner, TAC
Wagoner & Associates, Inc.

What is all the fuss about?

Since passage of the Americans with Disabilities Act (ADA) in 1990, people with
disabilities have become more visible. They have more opportunities, more buildings
and businesses are becoming accessible and more employers are hiring these qualified
applicants but there is so much more work to do.

The problem is that many businesses and public entities have adopted a “wait and see”
attitude toward compliance or they assume, incorrectly, that if they have been around for
awhile then they are “grandfathered” and don’t need to comply so they have done
NOTHING.

Well it is now nearly 14 years since the law took effect and many people with disabilities
and advocacy groups are, to be blunt, sick of waiting. There are over 6 Million
businesses in the US as well as hundreds of Towns, Cities, Counties and States, all with
ADA obligations and very few that have met them. Now there are no provisions in the
law for the “Wheelchair Police” to show up to enforce the ADA. The law is enforced
through complaints to various Federal agencies and through Civil Lawsuits.

Recently there has been a trend in California, Florida and a growing list of other States in
what are being called "Drive-By" ADA lawsuits. These suits are being filed, sometimes
hundreds at a time, against small businesses demanding thousands of dollars in legal fees
to settle the cases. The access issues identified are usually things that the business could
easily and inexpensively fixed, if they had simply done a facility audit and a little staff
training. In one case in California, a gentleman with a disability got sick of waiting for
voluntary compliance and has filed over 300 civil lawsuits, settling 150 so far for $20,000
to $35,000 each. By my math that runs into more than 3 MILLION DOLLARS.

THAT is what all the fuss is about.




What can a Consultant do for your business?

A “Qualified” ADA/Accessibility Consultant can save your business a lot of money and
bad publicity. Depending on the size and type of business you have, it could cost you a
few hundred to a few thousand dollars to potentially save tens of thousands of dollars in
legal fees and fines.

Services normally available include on-site audits of your facilities to look at physical
access, as well as policy reviews, staff awareness trainings and even specialized trainings
for your HR and facilities staff,

Consultants should provide you with a detailed report of their findings including
measurements, photos, rough costs and a prioritized transition plan to work you toward
compliance. On-going technical assistance is also usually a function of a good
consultant.

They can walk you through the tax breaks available and, in the event of a complaint, can
demonstrate your “good will efforts” as well as serve as a liaison between you and the
investigators/plaintiffs.

What a Consultant is not there to do.

An ADA consultant is not there to sugar coat the law or your responsibilities. They are
not there to help you “get out of” or “get around” complying with the law. It is important
to remember that you may hear things from your consultant that you don’t want to hear,
but the point is you need to know the facts.

Just who is “Qualified”?

Like most things, if there is a chance to make a dollar or two someone will try to take
advantage of it. That is certainly true of ADA Consultants.

First point: There is NO SUCH THING as a F ederally “Certified” ADA Consultant.
There are several groups like the ABA and the AIA that offer limited training to their
members (attorneys & architects) but the Federal Government DOES NOT “certify”
ADA Consultants.

Second Point: NO ONE other than the courts and the Federal agencies with ADA
authority can guarantee that you are in compliance.

Many companies sprang up after the ADA was passed and suddenly everyone was an
ADA expert. Most have no legitimate ADA training and very limited if any experience
with accessibility issues. In one case the expert that a company hired presented their
findings along with an “intent to sue” letter if the changes were not made within a short
timeframe. Not exactly what we would call ethical.




Here are a few tips to think about when considering a “Qualified” ADA Consultant:

* Do they have any FORMAL ADA/Access Training?
o Did they participate in the Federal ADA Training Program?
o Did they attend a 1 day seminar somewhere?
o Did they simply read a book?
© Are they a person with a disability without training who assumes
they know what is best?

* How long have they been providing services?
o Some consultants have been working in the access field since
before the ADA was even passed.
o Others see the ADA as a way to make a quick buck.

® What do their past clients say about them?
o Will they provide contact information for past clients?
o Do they practice what they preach?

* Can they provide samples of their past work?
o Will they provide sample reports or other documentation of past
projects to show their qualifications?

‘ ¢ What are their fees?
o Look for reasonable prices. A consultant’s services are valuable
but if the prices are too low or too high is should raise questions.

¢ Are they “Fulltime” consultants?
© Are they in another business, selling a related product or service,
and just happen to offer ADA services or is “the law” their
specialty?
o There are also many disabled advocacy groups that offer services
and while we trust, in most cases, that they are well meaning we
suggest that motivation be considered on a case by case basis.

* Are they “High Pressure” or Threatening?
o While it is true that complaints do happen, there should be no
threat or pressure to compliance work.
o A consultant should tell you the facts, good or bad, and offer
creative, hopefully economical ways to help.

® Do they meet ALL of your ADA needs?
o Most architects ONLY offer ADA Physical Access services.
© Most attorneys ONLY offer ADA Legal or Policy services.
o Comprehensive ADA firms should have training and experience in
. ALL aspects and Titles of the ADA and related access laws.




Recent statistics from the US Department of Labor show that there are approximately 54
Million Americans with a disability. That means that roughly 1 in § people will
experience a disability their lifetime. Stop and think about it, Disability is the only
minority that anyone can join and without any notice usually as well. The DOL study
further showed that those 54 Million people have approximately $175 Million dollars in
discretionary income to spend. What business would not like their share of those dollars?

The Moral to the Story

The moral to this story is that it takes a little work to find the right Consultant for you and
your business.

Ask questions, check references, call the Better Business Bureau and look for actual
training and experience.

Expect to pay a reasonable price for services, like to old saying goes; you get what you
pay for. If you get services for nothing, then that is probably what they are worth.

The cost of an audit, training or other ADA Consulting Service is FAR LESS than the
legal fees, fines and bad press of failing to comply and receiving an ADA Violation.

Make sure your consultant can fully meet your needs. Don’t pay for services that you
don’t need or for several subcontractors to cover all of your compliance needs.

Compliance with the Americans with Disabilities Act (ADA) doesn’t need to be painful,
frightening, overly stressful, or be so expensive that it puts you out of business.

But ADA Compliance does need to be done and a Qualified ADA Compliance
Consultant can help!

Randy G. Wagoner is a nationally recognized ADA/Access Expert. He is a member of the
National ADA Training & Implementation Network and the National Association of ADA
Coordinators. Mr. Wagoner is a wheelchair user and 1 of 150 people nationwide who
received Federal Training as ADA Compliance Consultants through the EEOC and US
DOJ. He is the Owner and Lead Consultant of Wagoner & Associates. Inc.

This article may be reproduced and republished freely, HOWEVER it must include
the above footer. If republished online it must contain an active link to
wedoada.com.




